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15 South 3th Street : -

Minneapells, Minnesota 55402

Re! M;lls'ana Reservation Boundaries

Dear Mr. Barlow:

This ls in response te your request that wa provide an oplnlon on
the lssue of the boundary of the Milleé Lacs Indian Resarvation.
From time to time, various entitlies have speculated that the
boundaries established by the Treaty of Februsry 22, 1885, 10
Stat. 1163, have been disestahlished such that the resexvation .
has been diminished and presently consists only of lands held in
trust for the Mille Lacs Bend (or the Minnesota Chippewa Triba).
For the reasons set fer the balow, it is our opinion that the
boundaries established by the 1855 treaty remain lntact and that
the resesrvation has not been diminishead.

The currant analytic structure for datarmining whether a statute
“had the effect of terminating or diminishing a reservation ia
supparized in tha Supreme Court’s declgion in Splem v, Bartlegt,
465 U.S5. 463 (1953). 1In that case, the court sat out guidelines
to aid in the interpretation of statutas affecting the status of
reservations. Those "pronouncements" in Splew ars summarized in.
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First, it is well establighed that Congrass has the .
. . pover to diminish s reservation unllaterally. . = .. . . .-
. [Ciltatione omitted.)  Nemetheless,.diminishment will
' '.fnot~beﬁliqhtly!infarraduicitation'omitted]._ Congress . .
 must clearly evince the intent to reduce boundaries, . . - .
“[citations omittaed], and traditional solicitude for .. .. -~
- Indian rights favers the survivel of reservation =~ . ... . O
boundaries in'the faca of the opening up of reservation . .
lands to settlement and entry by non=Indisns., =
(Cicatione omittad]., Courty may not, howaver, *ignore

plain langbage that, viewed in historical contaxt and
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glven a ‘fair appraisal’ clearly runs counter to a

tribe‘s latsr claimg." ({Citations omitted). 909 F.2d
1387 at 1393, .

The forageing approach to analyzing the lmpact of Congressional
action on reservation boundaries involves the applicaticn"of
judicigl presumptions and standards that have developed in ths
absenca of clear Congresesional intent in the go-called "surplus
land" statutss. That 13, Congress opened raesarvations to non-
tndian settlament and set up schemes for the passage of title, -
but failed to racognize a distinction between titla and boundary
interests. That failure is a result of the reallty that contrary
tp axpeactationa in the late 1800’s, the reservations and the -
zribes did not disappear into the amalgam of American society.

when they did not disappear, disputas arose over reservation

boundaries and in resolving those conflicts, the Supreme Court
nas applied a presumption that embiguous econgressional actlon
affecting Indian rights is to be resolved "to the benafit of the
tndians“. Saa, Dacoteau v. District County Gouxs, 420 U.S. 423

Becauge the distinetien between title and boundaries has beconme
increasingly important in the waka of the development of .
principles of Indian tribal soverelgnty, ‘the Suprerse Court has
requirsd that an alleged diminishment statuts must clearly
reflect gspaclfic Copgressional intent to diminigh both boundaries
The specific intent requirement ln analyzing
allaged diminishment statutes gives affect to a judicial
presumption that Congress intended to deal fairly with the
Tndians, and it is in the light of that "fair deal" prasumption
that each boundary issue must ba judged.

The history of the Mille lLacs Resarvation following its creation

 im 1£35 encompasses a compiax, convoluted auccassion of treatias,

agraements, Executlvas branch rulings, and Congressional
enactments. Although the official acts of the government evince
a great effort to remove the Mille Lacs Band from the regarvation
and an effort (albeit not without vacillation) to legitimize the
presence of white settlers, there im no clear Congressional
intent to reduce ths boundaries of the Milla Lacs Reservation..

A summary of Congressional action begins with the Treaty of 1864,
By thdt treaty, the Band ceded the 1885 Reservation to the United
skatae, but expressly retained the right to remaln on the
reservation so long as its members did not interfere with or
molest the whites. There is no doubt that the Band. did not .
violate that "good conduct" provision, but in the two decades
that Zollowed the federal government - despite efforts to sten
the flow of trespassers onto the ragervatlon and to protact.the
interests of tha Indians in the lands - eventually allowed claima
on or lssued patents %9 8/6 of the reservation’s approximately

61,000 acres. It is {mporszant to nete, however, that the claims



and patents were nof the result of a Congrassionel enactment
threwing the reservacion open to settlement under the public land
laws. Instead, the entrles were made oOn the basis of directives
and orders of the Department of tha Interior under intense
"pressur® from timber and lapd interests. '

rollowing the incursion inte the reservation and the debate over
{es propristy within the Executive Branéh, conigresstenacted’ that
Act of July 4, 1884, 23 Stat. 89, That atatuta recognized.the
controvarsy surrounding the settlement of the Milla Lacs ~
Reservation and prohibitad additienal disposition of lands within
thae Reservation until furthar actien by Congress. That further -
aceion coma in the form of the Act of January ‘14, 188%, 25 3tat.
643, also Known as the Nelson Act. BY that statute, Congress
created the framework for the cession of all Chippewa
reservations in Minnesota except portions of the Whits Earth anad
Red Lake Reservations. A commisslon was appointed to negotiate
with the Chippewa for the removal of the Grand Portags, Fond du
Lae, Mille Lacs, Boia Forte and Leech Lake Bands to the White
Earch Reservations, but Section 3 of the Nelson Act allowed any
membar of those £ive Bands to remain on thelr home raservations

and take an allotment of land thers rather than remove to Wnite
Earth.

Under tha auspices of the Nalgon Act, an agreenent with the Mille
Lacs Band was negotiated and spproved. Although the agreenent
with the Mille Lacs Band contained cassion languaga with raspect
. to the 1858 reservation and the right of ocsupancy reserved in

the 1864 treaty, it ls clear that the Band nsnrbers intendad to
exercise thelr right to remain on their ancestral homeland and to
take allotments there rather than relocate o Whita Earth.

Subsagquent to the Nelson Act and tha agreement nade pursuant to
it, the Mille Lacs Indians endeavored to sacurs the promised
allotments but were frustrated by uctiong of the Executivae Branch
with respect to renevwed entries and settlement on the
reservation, By the turn of the century, the government had
allowed so many non=indians to enter and settle upon the
resarvaticn, and did so little to preserve the right of allotment
reserved to the Mille Lacs members, that few lands suitable for
allotment remained in governwment hands. Notwithstanding the fact
that title to the land passed to othars, there is no clear .
evidence that Congrsss considered the yeservation boundaries
either diminished or terminated. To the contrary, in both the
Act of July 22, 1890, 26 Stat. 290, and the Act of May 27, 1902,
13 Stat. 268, Congress referrsd to the rights of fndians “within
[tha] Mille Lacs Reservation." The latter statuta provides _
evidence that Congress belleved the raservation continuad to .
axist in that the act offgred the Indians inducements - a8 wall
as excaptions ~ to ramoval from the Mille Lacs Reservation. If
tho reservation had ceased to exist by virtua of the Nelson Act
agreemant (which had been approved years earller), there is



nothing in the 1902 act which evinces a Congressional .
understanding that that was soe.

The Mille Lacs Band persistad in its Llnsistence that the Band’s
understanding of the right to remain and take allotments under
the Nelson Act. As with the other Chlppewa Bands, sone xoved to
White Earth and tock allotments. However, the graeat majority
remained and by the Act of August L1, 1914, 38 Stat. %62, Congress
spacifically appropriatad $40,000 for the purpcse of acquiring
landa to be allotted to the Milla Lacs Indlians remaining on- the.
reservation. The acquisition of lands by purchase was necessary
hecause in the preceding daecades the government had allowed :
otllwrs to 4acquire raservation lands and had not henored the

legitinate expectation of allotment undar Section 3 of the Nelson
Act, ‘

Given that history and keeping in mind the judicial standards
applicable to the issue of boundary disestablishmant, the
question of the impact of cther Minnesota boundary casaes must be
addressed. Tha situation most analogous to that of Milla Lacs is
discussed in Leach Laks Band of Chipvewa Indiang v. Herbae, 334
F.Supp. 1001 (D.Minn., 1979), In that case, the cours held that
tha Nelscn Act did not terminate or diminish the Leech Lake
Reservation - one of the five reservations which llke Mille Lacs
were "ceded" pursuant to Nelson Act agreements, The Laech Lake
- boundary was again at issue in State v. Forge, 262 N.W.2d4 341 ,
(Minn, 1977), appeal dismimsed, 438 U.S, 919 (1378), and State v.
Glark, 282 N.W.2d 902 (Minn. 1979), cert. denied, 443 U.S. 904
(1980), dealt with the Whits Earth boundaxy. Both decisions

cencluded that the reservation boundariee had not basn
disestablished. ,

At about the same time, in Upited States v. Minnssots
F.Supp. 1382 (0.Minn, 1979), aff’d sub pnom., Rad ILaka Ban :
Yinnesota, 614 F.2d 1161 (fith Cir. 1980), the federal court held .
that thea Nelson Act had terminated a portion of tha Red Lake
Reservation. Similarly, in white Earth Rand v. Alexander, 8is .
F.Supp. 537 (D.Minn. 1981), aff’d, 683 F,2d 1130 (8th cir. 19a2),
the federal court found that four townships of the White Earth
Reservation ware removed from the reservation. Those decisions,
however, do not compal a conelusion that the Mille Lacs
. boundaries were disestablishaed. In both the case of Red Lake and
the "four townships", there is clear evidence of the areas at
issue were to be dealt with differently than the cadbd :
rasarvations (Mille Lacs, Leesch Lake, and the others) whera the
Indians cculd remain and take allotments. 'The "diminished" araa
of the Rad Lake Reservation consistad of a vast ares of sparsely
inhabited lands. Even aftar diminishment, the remaining Red Lake
Raeservation encompassed hundreds of thousands of acres, including
the higtoric population centars of that Band., With respaect to
the four townships in the northeastern portion ef the White Earth’
Reservation, the record is clear that those specific. lands were
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te bs treated differantly than the balance of the resarvatlion.
~(In fact, it i3 clear that the Secretary of tha Interior traated
the Red Lake ceded lands and the four townships ae exceptions to
the genaral rule, and the judicial decisions have confirmed that
different treatment., See, H.R. Ex. Doc. No. 247 at 10.).

In shert, the circumstances of the Mille Lacs Reservation” do not
parallel aither the Red Lake ceded arsa or the four townships
ceded at White Earth. There is no clear evidencs that Congress
intended to reducs the boundsries. Given the judicial standargs
governing anslysis of boundasy issues, we arg of the opinien that

the Mille Luc# Reservation béundaries encompass the territory
describad in the Treaty of 18535. ;

aincerely yours,

Mark A. Anderson
For the Fleld Soliecitor
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